Transcript of Joe Birl's Talk at Bones Fest III
How I Patented the Black Plastic ‘Rhythm Bones’
September 25, 1999
Brightwood, Virginia
Note: This transcript by Steve Wixson was made from the video from Bones Fest III. It was
done quickly with minimal editing. Spelling, punctuation and other errors should be expected.
The Exhibits referenced were presented to the Rhythm Bones Society (formed later that day.)
Everett Cowett, Executive Director, Rhythm Bones Society. Now we are about to
hear a real story about bones from the only person I know who could patent such a unique instrument, build them, retire and enjoy them. Now he is going to tell us how he patented the
black plastic bones. Joe Birl.
Joe Birl: Hi, you all. I started playing bones by getting a ruler in school, broke it in
half and shook it right to left. I was about 7 or 8 years old. We got hardwood flooring put into
our house. I got some of the dark trim, and I made a pair of bones. I was a newspaper boy,
worked a little bit and got a little money. When I got a little more money, I went up to Zapf's
Music Store, still in business today, and I got a set of bones. My neighbor was Mr. Wrigley.
He said, Joe play with both hands - I am left handed - and I just started and I played and played.
The more I played, the more they would slip through my fingers. I would get sores and blisters.
I would play for hours. But if I were told to do it I wouldn’t do it. But as a hobby I did it. I
was all set to go to high school, but that summer I signed up with the Mass Vol Vocational
School for a job. This was right at the beginning of the depression. The first day of high school
I came home and there was a postal card, I had a job. So we talked about it, and it was decided
that I would not go to high school. I took a job for 17 cents an hour, seven dollars a week,
which was a lot of money. I was the only fellow in our crowd that was working. This was
1931 and children turned over their pay to their parents to support the family. NRA came along
in 1933 and the minimum wage was raised to $12 per week. At 18, I went and worked in the
machine shop. And that's how I started to figure out about bones.
The speaker right before me someone mentioned about the minstrel shows. Here are
things I collected. This was on radio - the Coatesville Minstrel Show (Exhibit 1). This was a
Sinclair minstrel (Exhibit 1); the Sinclair Oil had a minstrel show on radio. Here was another
cutout; the Grand Minstrel Show, November 1916 (Exhibit 2). And here was the White Star
Minstrel Show (Exhibit 2). Somebody wrote into the Baltimore Inquirer - What happened to
the Dumont Minstrels (Exhibit 2)? They were…Gee, I didn't have my glasses…They were at
11th and Ludlow Street, Philadelphia, PA. They tore the building down in 1911, and he moved
to 9th and Arch Street. And he died in 1919, and Emmett Welch took over the minstrel business
and changed the name. And with the advent of the motion pictures, minstrel shows went down
the tubes, and that happened in 1928.
At that particular time, you heard of Ted Mack and Major Bowes, the Amateur Hour.
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During the depression, a lot of amateur
shows were in theaters. And we
would get letters. Here's one, 1937, to
appear in Morristown Theater
(Exhibit 3). Oh, here are two postal
cards they sent (Exhibit 4). Dear Joe,
this is February 13, 1936. "Don't forget me on Saturday evening, February
15th, for I have you listed for a stage
show to be held at the beautiful Liberty Theater in Camden, NJ. To report
at 7 o'clock at Broad and Girard, and
the cars would pick us up and take us
to Camden. But this is the beauty part.
The prizes are $4, $3, $2 and $1. And
those who came along and were not
put on the show got 50 cents. So keep
in mind during the depression professionals weren't working, they also
toured the circuit. Then what happened a few fellows became agents
and they had a few theaters so the
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manager wouldn't have to be bothered with the neighborhood crowd and all. So the agents
would send out cards to us. And the neighborhood people would come in, if it were 12 or 13 he
would take three, next week you come. Therefore he always had 4 or 5 of his own so they would squeeze us in
and those who didn't go on stage also got 50 cents.
Here's another one, from Philadelphia (Exhibit 4).
"Kindly be at the Morgan Café, 56th and Lansdowne Avenue. Prizes, $4, $3, $2 and $1." I never got first prize,
naturally, because of the pros. Here's an envelope I got at
the Mt. Ephraim Theater, I got $2. There is the original
envelope (Exhibit 5). Big deal. (Applause).
I then wanted to get something familiar in plastics,
like bakelite. I wanted a solid piece. And I came up with
Spalding Fiber. I got 4 pieces in June 1939 for $1.88. And
I filed them out and ground them out and there is the receipt (Exhibit 6). Oh, at that particular time I was thinking
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of a patent. Working for Proctor Electric, Proctor Irons and Toasters, in the drafting department
I got Heinback, Jr. to make my blueprint (Exhibit 7).
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There they referred me to a patent attorney by the name of Fairbanks,
and we talked a little bit. And the first
thing you do in a patent is get a search.
He contacts his attorneys in Washington, they see what they can find and
report back to him. This is May 1945.
He now has asked his attorneys and
they have come back with 3 patents
that they have cited which are not too
important (Exhibit 8). One of the patents was by a Samuel Sussman and he
calls it Musical Instrument Known as
Bones, January 1918 (Exhibit 9).
There is the man playing with, I hope
you can see it or not, but that's what it
is. I'm going to leave it all here. And
with that there was another one, December 1891, Castanet (Exhibit 10).
But that's what the castanets are and
they mention those things that shook
between there. We also had a patent in
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1928 (Exhibit 11). This was called a Sounding Toy.
It was like a bell, but there was a little grove on top,
and that little thing shaking there was a lollipop
(laughter). We cited these and then he wrote up what
my patent was. There is no date on that, but that happened shortly after we were all set to go (Exhibit 12
on next two pages).
September 19th, a few months later the examiner, Warren Fisher, it's coming up, Fisher and Tsukamota, rejected my patent (Exibit 13) because of
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this patent, called Castanet, and this was in
1881, cite of that patent (Exhibit 14). The
next one was something called Rhythm
Sticks (Exhibit 15). That was by a Japanese man, and that was 1934. And there
are half round timbers with little groves on
top, and they cited that as a recess and
knocked me
down. On
that particular
instrument in
the Business
Week of
1969, this adv
is a girl from
Okinawa has
those same
wooden sticks
in her hand
(Exhibit 16)..
One of these
things I like to
Exhibit 14
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show off there. They rejected us on all that. Now
we come over here. On March 10th of 47, permission has been granted to change a figure which is
one of the diagrams. The cost of modifying the
drawing and adding new figures will be $4
(Exhibit 17). Further prosecution under the Examiner is closed under the two doctrines set by
law. However, March 11th…March 10th, enclosed is a copy of the action just received in the
above case that as soon as the drawings have been
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taken care of the case will pass to issue. This
matter is receiving attention. Fairbanks,
that's the attorney (Exhibit 18).
We now get a response in April which is
about a month later, April 1947 (Exhibit 19),
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and the little paragraph reads by the patent
office: on reconsideration and interview
with the reference cited above the claims are
rejected on either of said references. Then
Fairbanks writes to me (Exhibit 20) Enclosed is a copy of the action just received. I
am surprised at this because in the former
action the claims were allowed. And the
prosecution closed and the only formality

was the revision of Figure No. 5. I am
going a little fast so to not take up your
time.
Then on June 30th, enclosed are
copies of the two new patents cited by
the examiner, namely by a fellow
named Baker and a fellow by the name
of Lincoln. Baker on July 14th patented
a Base-ball Bat with a recessed portion
so it wouldn't slip from the hand
(Exhibit 22). And they knocked me
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down on that. They now have a Percussion Musical Instrument, July 1916
(Exhibit 23). This looks like a xylophone where they bang something, and
they cited that. There were seven patents they cited knocking me down. On
July 17, 47, the Examiner is of the opinExhibit 23
ion that what the applicant has done is
merely a matter of mechanical skill and not an invention, from slipping from the hand in not
amounting to invention and an issue having been reached this section is made final.- they dis-

agreed (Exhibit 24). On the
other side, he writes to me and
says This is a final action and I
will be glad to go over it with
you at your convenience. And
we have six months to appeal
from July 17th to early 1948
(Exhibit 25).
So it's getting late in December of 1947, I went to Fairbanks and I said Let me go to
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Washington. I went to Washington, I got to the Examiner's office and he was going to lunch. I showed
him the bones and the blueprint again, and he said I
didn't know it was like that. He said come back at
1:30 or so and we will talk about it. This is also another letter from the Patent Office rejecting my claim
(Exhibit 26). After I spoke to the Examiner in his
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office he said your patent looks ok to me. So you feel
good going home on the train. You feel like you won
gold medal. We had to change three words or so
(Exhibit 27 and 28). And then the next paragraph it
says, in view of an oral interview of the applicant

a
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with the Examiner, the claim has
been amended as agreed and it is understood that the final rejection will
be waived. And the case passed to
issue and such action is respectfully
requested. Enclosed for your files is
your patent (Exhibit 29), and bingo
that is what you get from Patent.Office (Exhibits 30 and 31 on
the next two ages) (Applause) All
this bull-shit if you want to know,
it’s the wording or whatever. And it
was a lot of fun, and I guess if you
persevere - I don't know.
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Now the thing is when you get a patent - so what - what are you going to do with it.
There are many patents on the shelves and file cabinets just lying dormant. This could be that
way too. So the thing was now to find a molder. I knew from that Spalding bill I made something out of bakelite, but now Proctor had big presses to make handles for their irons and toasters, and I learned a little bit from that. And they're the ones who recommended this patent attorney.
But something was happening. Right around that time on the west coast, Brother
Bones, Tempo Records, was out and doing a big business. Brother Bones had reached Billboard Magazine that week on Febrary 5, 1949 (Exhibit 32). So I was a little late. My mold
was being made the bones weren't
made yet - that's
the way it goes.
Of course I went
to Aggie Frank,
molded insulation
and plastics and
Willie Strauss and
two others. They
wanted an arm
and a leg. Willie
Strauss was a
consultant engineer for Stokes
Machinery that
makes machinery
to make pills for
the drug industry.
So he had a little
research lab, oh
no bigger than
this porch, and he
said I'll do it for
you. I was his
second customer.
Since then he
moved up to Philmont and he has a
place so big. He
has more than 100
injection machines and a couple of compression machines.
Exhibit 32

These plastics (bones) are made by compression molding. The difference is injection
molding curing time. Bingo, one, two, three, four - six seconds and it done. Compression
molding has to be baked 60, 70, 80, 90 seconds. That's the difference. We now have the molds
made and we now ran into a little problem. As they were made there is a flash, there is a flash
on the bone, oh, there it is. To get the flash off at the ends and here - that is where the molds
come together - the best way is to tumble them. And in tumbling them, this finger groove very
thin. It would chip against there and break it out. So we had to stop. At my home I got a hard
piece of steel on a vice and started scraping to remove the flash plastic.
So the thing is now you have the bones, you have the bones and what are you going to
do with them. The 45 records were big, So I said it, I will never forget it - it was a Tuesday
night. I got on a Broad Street subway and went to Broad and South street - the Paramount Record Shop. I walk along the street from Broad to 15th. The street was wet - the lights acted like
a mirror. Nobody's on the street. I came to the store, and bingo there were 8 or 10 people in
there or more. So I walked in and they were all black. I talked to the manager. I said due to
the popularity of Brother Bones record, etc, this maybe an item for you. In a million years, you
would not know what that man said to me. Brother bones was in the back room. (Audience
reacts). He came from California coming east, hitting major cities, the radio stations to plug his
record. And unbeknownst to me, he must have said on WDAS, the black radio station, that he
was going to be at the Paramount Record Shop. That's why the people were there. A photographer from a black newspaper was there by the name of Sykes, and he took our picture. I was
there with a bunch of people all holding bones. I told a white lie the day. I called Sykes and
said "I talked to my friends and they don't believe that I saw Brother Bones. I would like to
have a couple of those pictures. He said fine. A couple of days later he delivered me the pictures and there is Brother Bones with all the crowd (Exhibit 33). And you'll see the people
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who are holding the
bones - I had a few
pairs of rhythm bones Ithat I filled in with
white paint to highlight
the name on rhythm
bones as seen in Exhibit
33. There he signs it
"To a real guy, Brother
Bones, 4/5/49, and his
right name is Freeman
Davis. I know he is in
Long Beach, California.
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He was coming
east to appear on the Ed
Sullivan show for the
third time. He then told
me that the Tempo record was made on the
West Coast. Because
there was great demand, they sent the master, one to Chicago and one to Philadelphia. There
was an independent producer at 13th
and Callo Hill
(Exhibit 34).
I located him
and got in
touch with
him, and he
gave me - or I
bought some Brother Bones
Records,
Sweet Georgia Brown
and others,
and that's a
picture of the
album - I have
the album
here. That is
a photostatic
copy (Exhibit
35). On the
Exhibit 34

inside cover is a story of Brother Bones (Exhibit 36). He was like you. He worked in a Chinese restaurant, whistling and playing bones when Tempo Records got him. The rest is history
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(Exhibit 37). He sold way more than a million records. So, knowing that fellow, he now gave
me pictures of Brother Bones and Bing Crosby (Exhibit 38), Brother Bones and Pat O'Brien
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(Exhibit 39). Of course, somehow or other I saved all this stuff (Exhibit 40). This is another
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thing in a magazine with Brother Bones in the picture (Exhibit 41).
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We now missed out on that. The next thing is I am a manufacturer now. The Musical
Wholesalers Association have meetings, one year in New York, one year in Chicago. This particular year, 1956, it was in New York. My wife and I went up to New York. My main purpose
was to get on the Steve Allen Tonight Show. Also I went up there and talked to some of my
distributors, the west coast, etc. because they all attended. The show went to the hospitality
room, and said I would like to have tickets to the Tonight Show. He said there are 7,000 people
at the convention, and I am getting 15 tickets. I'll have them here tomorrow.
I got the tickets - the Hudson theater on 44th street. Called them on the phone, and
spoke to the associate producer, Sam Hamsey. I said, “I'm attending the Musical Wholesalers
Convention. I'm a bone manufacturer, and I would like to get on the show, and show Steve Allen how to play the bones, Sketch Henderson and Gene Rayburn, the announcer. He said I'll get
back to you.”
Here he sent me a
teletype (Exhibit
42).Please call
Sam Halsey. I
called him - He
said, “You're on.”
We got into the
theater and my
wife and I sat in
the fourth row in
front of the stage.
Aa couple of minExhibit 42
utes before show
time a page came
down. Opening
number was Andy
Williams singing a
love song. He
comes off the
stage, and he had
to sing to two
women. He sang
to my wife for 5 or 10 seconds, I don't know, and that girl for a couple of minutes and went
back on stage. They now had guests appearing on the show. One of the fellows tried to control
Steve's motions by working his nerves. Couldn't get to first base. And you are very conscious
of time, and he was up there for 20 minutes. And I knew I wouldn't be on that night. They took
the bones off the grand piano. The news came on, and that's it.
I paged Sam Hamsey and said you can't guarantee that I can be on the show. You want
me to come tomorrow night - fine. The next night we had about the same seats on the left side.
Everything's fine, And Steve Allen came out and said hi to the crowd. He said I have a very
important announcement to make. Not about me, but "Due to the sinking of the Andrea Doria
we're going to get some passengers and news film. I said Hun, we're not going to be on tonght.

So therefore, that actually happened. We left the theater.
Went up to Canada, the thousand islands. Came back
through New Hampshire and Vermont, and that was it. We
were so close.
The next big thing was Chubby Checkers (Exhibits 43 and
44). Chubby's from Philadelphia. The two big restaurant
chains in Philadelphia are Horn and Hardart, and Lintons.
My boyfriend, we were kids together, he is one of the big
shots in Lintons. They buy a lot of their chickens from
Sonny Calibianca. But its Sonny's cut-up chickens, 9th and
Washington. His brother is Henry Calibianca. He's in the
turkey business, frozen turkeys. Linton's also buys turkeys.
So I went down to the Camio Parkway Label at Broad and
Locust street, and mentioned something about bones, as they
had another song coming out and I thought bones would be
Exhibit 43
good. No dice, but the bones at that time were on the table down there. And at that time my
name was on the inside, Joe Birl, Philadelphia. Henry Calibianca, they changed his name on
the record to Henry Colt. You'll also see Kalman Colt changed to Kal Mann. They used Kal
Mann as the producer. So they changed the names. They invested about $9,000 in Chubby.
How to talk and how to act, how to dance and whatever.
And he had opening night at Sciolli's Café and Nightclub. Herb Peters and I were there
sitting at the bar facing the stage. After the show, a few people went downstairs to Tony Siciolli's office and banquet room. Must have been 20 people. Finally I got up near Chubby, and
Henry (I knew Henry a little bit) said "This is Joe Birl." Chubby said "You're the bone man"
because he must have seen my name on the inside of the plastic rhythm bones that he saw at
Cameo Record’s office. I said Chub this is not a miracle thing, but I'll try and help you. You
can put it in your bag and you'll never know when you might need it. Henry played bones as a
kid. Tony said he was in the small banquet room. He was getting dressed. I put my head inside the door and said "Hi Chub. You don't know who the hell I am. He said “You're the bone
man." I said "Look Chub, I'm still here
to help you. Chubby was scheduled to
appear at Sciolla’s in about 6 or 7
weeks later for a weeks engagement. I
went early. Tony said chubby was in
the small banquet room getting
dressed. He was all set to go to Las Vegas. Chubby, when you go to Las Vegas, send me a postal card.
This is the book that shows
Bobby Ridell and Fabian (Exhibit 45).
They're all from South Philadelphia.
Mario Lanza, the Four Aces, they're all
Exhibit 44
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from the same neighborhood. And here they have pictures of Dick Clark. They're all from that
area, Clark came from Syracuse. Here's a picture of Chubby and Ed Sullivan. I want to see
Bobby Ridell and Fabian in here. Copies of all of this are inside. Chubby went to Las Vegas,
and he sent me a postal card from the Sand's Casino (Exhibit 46). On the back of the postal
card, "Hi, Joe, having a good time. How's your bones." So what happened. Nothing!
(laughter) So then I had the name Rhythm Bones trademarked (Exhibit 47). It cost more to get
the trademark that it did to get the damn patent. (laughter) So my last effort was - wouldn't I
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been a smart
cookie if I got the
Beetles to play the
bones. Boy,
wouldn't that have
been sensational.
But that was impossible.
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So the next best
thing was the Monkeys (Exhibit 48)
and Monkey bones.
So I went to New
York to check out
a licensing agency.
There's two of
them up there.
One of them is fantastic - big, every

damn name in the book is up there. So the fellow says you can
use the the Monkey's name for $5,000. Just the name - they
are not going to play them. So this is there toy show, and that
was in 1967. I went by myself, scouted all around to see who
was using the Monkey name, and I came across Transogram
Toys (Exhibit 49). I went up to them and I said to the hostess
"I only want to speak to someone for a couple of minutes guaranteed." Jerry Goldstein came out, his name is on the book
here, and I said Jerry I am going to say bones to you and what
does that mean. He said Dice, and I said right because dice are
known as bones. I said I'm going to say bones again and I
pulled out a set of bones. He said damn, look at that - red hot.
Jerry played bones as a kid. But he said I can't do much myself, we'll have to get the committee. He wrote me a letter
(Exhibit 50 on next page)- no good. So that's what happened.
We have had four chances you know - and we were so
close and yet so far away. I never looked at these patents, or
any of these things for 35 or 40 years. But since Ev called me,
I had to get something ready. Oh, I've spent hours on these
things. Therefore I came across bones, little black bones in
there (Joe holds up some bones), and I have a photostattic
copy. This is for the Rhythm Bones museum. On the back is
'Made by Service Industries, when I don't know. Maybe 50, 60
or 70 years ago. I now came across some little plastic bones.
Exhibit 49

Who the manufacturer is I have no idea. For the museum. Then I came across - they're called rhythm
bones also. I came across these rhythm bones, just
sticks of some kind, and they were manufactured by
the Cole Corporation in Chicago. A photostatic copy.
And somehow or other, these bones were called jazz
bones, and who made them I don't know. For the museum. And these are some saw blades. I sawed them
in half and had them chrome plated. I don't know you can have them. (laughter). That is a little bones
story, and we had a lot of fun. (Joe also included a
copy of a Believe IT OR NOT article showing Bones
Jenson of Des Moines, IA. It said He Plays the Rattlebones with Boxing Gloves On (Exhibit 51).)
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Questions shown in italics: How many rhythm
bones did you make? Real quick quess. I'm going to
make a guess, between 125,000 and 150,000. But
keep in mind they were much cheaper then. This is
strictly a hobby. I didn't make any money on it, not

did I lose any money. But I had a lot of
fun and met a lot of people. When I
said I didn't make any money, if I made
a hundred dollars a year, it was big.
And that is a period of 40 years.
Who has the patent? He asked
who has the patent? The patent has expired. Ok, the patent has expired - I'll
tell you the truth. Anybody can use it.
(Follow-up -Like the one's we are getting from Danforth) Danforth doesn't
have - mine has the grooves in them.
Danforth is just plain. Get the idea. See
theses have the groove in it so it doesn't
slip from your hand. (Danforth's do)
Oh, no. See the bones used to slip from
your hand and get sore fingers and blisters. I'm a dreamer. (They have
grooves) Percy's bones are flat (I've got
em. A little groove, about half inch)
When did you buy them? (From Ederly
within the last 3 years). Could be, see I
don't know this. OK.
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Are the bones we buy now from the original batch or were they made since that time?
What happened, I got rid of all my stuff 17 years ago when I retired, and I sold it to my wholesale distributor. I had about 14 distributors in the country. Maybe one in LA, San Francisco,
Seattle, Chicago, Detroit and also Cleveland and then on the east coast. They were made in
batches at a time, 10,000, 15,000 at a time. They had that groove in there with a sharp edge and
when you tumbled them they would chip. So I had to do all these by hand. Then we changed
this mold inside and made it round so when they tumble now they don’t chip out.
Are they being made today? They are being made by Strauss Engineering, the fellow
who made them for me, and the wholeseller is NHF, Nate Fraily in Pensauken, NJ.
You may also know that I did nothing for 17 years as far as the bones were concerned.
So because we were on the seashore right South of Atlantic City in a town call Margate Longport, beautiful down there. We did a lot of fishing, etc and we were just lucky. Never had
much money, but how we did it I don't know. We always went to nightclubs and everything.
Somehow or other. Then I never knew the folk festival existed. Coming home about 8 years
ago or 9 years ago, I turned on the late news and there was a folk festival and Percy Danforth. I
had never met Percy, but I knew of him. I called him on the phone. We got together - it was a
Friday night. Made the arrangements for Saturday. Saw him at a motel in King of Prussia, a
big shopping center, and we talked for a couple of hours. And then the following year he was
going to come. He called me that Wednesday and the show was going to start that Friday. Didn't show up. The following year he was going to come again, and then he died. I never heard
him play except on his tape. So what is happening now. Because of the folk people are coming
in I got the great idea to get back into the bones business. I now have these bones made a little
bigger with a groove in it, and they are beautiful. (Applause). Here's to you my good man
(gave a set to Mel Mercier). That's on the house. I hope I didn't bore you. (More applause)
Ev. Joe will be around and you can get into some questions with him. Later on you're
going to play bone for us aren't you.
Joe: Yeh, I'll play a little bit.

